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HAB-Here's a draft of Smith v. Maryland.

It's a short, rather un-

scholarly opinion, rather befitting the case, which really requires
little more than some common sense and a straightforward application
of Katz, Miller, and White.

There were five votes at Conference to

hold "no search," and that's the way I've written the opinion; this
follows your Conference vote and my bench memo.
\, No

7Z-th~l'
Lc

On pp. 5 & 6, I've included cites to Rakas v. Illinois}
was decided in December of this Term.

I've merely put "blahk U.S."

cites in the text, but I thought that you might like to know the slip
opinion references for sake of convenience,

Here they are:

Page 5: Majority--slip op. at 15, and note 12.
LFP concurring--slip op. at 1, 2.
BRW dissenting--slip op. at 9 •

•

Page 6: Majprity--slip op. at 15 note 12.
LFP concurring--slip op. at 2.
I've included in the pile of materials everything you should need to
do the opinion: a Cornell L Rev article; a Drake L Rev article; xeroxes
of the Baltimore and DC phone books; and the advance sheets of Maryland
Reports containing the opinion below.
should be in the Justices' Library.
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suspension of the customer's the District df Columbia or across . lion, are subject· to Imprisonment· 1
.i
telephone service~)·}:.• ;,0''' · · ' I : - : .. Slate lines COrilmi!S a'crlme'\YhlCh for Up 10 1QyearS or 10 a fine Of up. )'•l;j'
" . .. · ... ,-,,,, , .. «. Is punlshable'.'by·$500 fine, six. to$1,000orboth...
.~ · ·,
l't;
A maintenance vis.It charge applies months in prison
b0 th
'
' '
'
. '
' ':.
'I :r
per visit to ·a customer's premises.
• .. :" 'or · . • · . . Tea~h Yo:~ r'c hi ldr~·.,·: to
where a ser'vlce difficulty or trouble Csl&vep icsalalsn·,xlofuulsl .t.coo.·ohpeelprastl.toonp aabnud- . Dia I "911" Or "0" In , : i .!" 1
-...report Is .caused by cU'stomer pro.
· ·
•
· ·I:"'~
vlded.equiprileht. You should con- technical. assistance will be given Emergencies•··'.~ - :,<:'.; ' :-: :': ·. JI ~il
.,

i S,

q

i, g:.,

.~~~%~~{ ~:~~1~t~v~erc;re8:~;:1:~~0~~ :~~~g~I }~'.f:~r,i~\~.S.'.~·~f)f~r~ln.g the ··. ~e~~;.h~onuj )~11~1~·~0~:r~~X~;·1~~ ! 1~ 'l
matlon concerning the.se regula- . . . ·. ·.''.\':'<>'•-:'·(:• ,·,,..... . teaching them howtodlal ... 9.11'.'or ! Is,!·

· Annoying and Anonymous "O" for the police or operafor.Also
~;
Wh t y
'C
make sure they~ know their home
oq
Tariffs. ·. '. . . "'' .· .
, • ·,. : 1r
a S-:
. a. ,.~u" . a!! Do
telepho-ne number and 'encourage
. Tariffs which show ;ates: r\lles, an'il.: A~o~,t ;Th!3,m ··:::, ·:·""' ! .'' '' · .. th~m to.alytays call,tionie )f,they are
,.
regulations for telephone service\: 1.,. Don t ..tafk. to perso.ns of whom 1 going to be late. Gl_ve the~_.<?h8.rge: ·.· ·.···1
and facllltles within the. Dlsfrlct of·. r~u; ar:i doubtful.· Don I g.lve, them.,: to, ca~ryfor emerge~cle~:· ;,; )>
:.:
Columbia'. are·. approved t)y ·the
a.au enc~·th.ey wanl.c; ·":· ·• ·";"- .
:.· , ·:o .:
:,·;::< •'.«·(: . :
.
. PubllcServ1CeCominlsslon;162s 1 '
," '. '; '',• .· :' . .: ':' '• ;', ., When You He11.r
.'.'B.e~p'' .. ,:
Street,.• N.'I/., Washington;; D.C.. 2. Hang up at the first ob~cene_ : .Tone 0,'{ ,.,; ·.·. ;<>'.1,,:,:.;/i;t'.i;,(, •,.
Tariffs .. are. available: In ,our, Bu sf.'. word, 0 ~ ..11 the cal!er. doesn.t say . A short "beep:'. tone .heard on ·your.. " . ·;;
·. ness .Office for public Inspection' - 1 : anything, or,.doesn t provide Iden-."· telephone line about every 15·sec- .:'.
"'Cf!°.\ ;:_" . ',' '" •: '., •i til,i~ati\l~.. t.9}0 ~~.~~t.i~fa~~o.n/;·,' , '•' onds. means that .the person' With ", . 1
Tax ea·: .. • ....•::·:· ,, "· · :-;_(:'.· ''}:.; -,•,, '·: :• •"•/· .. · '"' .,, ·;~., " ·:·"' ""' . '· ·. . .,whom .Yo,u ar.e ta!~lng _Is ·recording
·A Federal tax wll! apply. on; certain ' 3 : Ra/~ your,-.~~smess office .If ,t,he .: your; conversation;< This ,,signal' Is:,< :·
Items of telephone service, equip~.• :~pfya~c '\V~tr!\lo ha~e • prov Idec!. by the Telephone Comp'a~ :· ; :, .;
!Ions:

.. ··

•'" •

· C II

i

·>.

a

'. · .· c:: ·;

~~n; 0~n~l:pehsost;~~;e~t~~~~~v8!~':

wllo ·~· ··r;:;'c~iclei~;h~~t~~~~r~'~M6~~·~L(\~

i

8.. _· . and advise you 'iiniJ
'. · .··
!Ising or .. on' service· connection · equently help In Identifying I the:, 'tor equipment ccintalnhig .a ·.tone-.
.'
: . charges, moves or ch.ange charges: f!Uthorlt.les the origin of unwel ome 'warning device· is· ccintril(y.C:i'ci. the. ,.
. '., ··. :\· " .: .· ,.. "'"· ": · c,: ,,, .....·:·::;:•:'; and trou~leso'l1e ca.II~. " ,
. . Company's .tariffs a11d;,1s·;·hat' per~
·,
. Your Tel_ephone Nu.mber . ·
· : --', " ' "" •
·: ' · '". milled. If you do not want-a record· .. '
. Is lmpor~ant. ,' ":.·.-'.;r>;.,,, ..-'.. ·
. . l~ . )ft~at1on
. made of what you are saying, ask,.· .
the perso11 with.whom you are talk> . ·
When' your 'ielephone .number: 18.' Card$.·· .r..:·:·'' '·'/'"'"·' · "' · . : .
precede~.; by your· ar~~ i)ode/1i· 16 • F.b.r Y?Ur 1rni.tectlon; every em~ ' Ing tp .disconnect the recdicilngnia- , :. '..
the only one'.llke '.It In the~ .United .· ployee carries.an official identlflca> chine. When It Is disconnected, you" ' . ·
. States
Ca~ada. ·;when 1.'eaving '.. tlon· car~. s.h.ciwlng,hls· or her name;.· will no longE!f.hear t~~ '.'pe_e1J'.!J9ne. ·.: . ';
.Your telep~one 11umber for some- , photograph and signature.·
·
.. : ',,: ., , ,.:;,;:,:;:''!iii./.;:;,,;~ '
one else to,cl\11 you,. be sure to.In-" If you 'have the slightest doubt
"
:.". ,: -.":·":J:. 0 :'.~,ii ..yJ:,,;
elude the area code If the caller will about persons who say they are
. - . : ·>,'.. '". )\":c~~"'.:1''( ..f(,:' :.,•; · ·
. ' ..., " .; '' ,. '·" .(,. .
'
'
.
. '
- be Ca 111 n g I rom a d If f eJ_en t f rom t h e .Telephone Company,'
.<. :.·..,·:.-. lfh:'Z',·'_:·''.~l\~«;":~·:.;<··'. ". '
telepho~e area than your_own ... ,__ · please ask. to see their card. ,
: ' ·: r:., ...J J",:"" J.i •.. ~"·''"' · ..... .
'

qr

· · «;·«· ·, ,... ,, «.:" .. r:;· ··: :-'~!~·~'i.'..::'.~~;·;·.::·H<~ . ·~~f:.~;:: :;·~·"f-"'. :::,_::? •·.. ~.; •· .·: ·/:.~<~J~;;;: ~;·.,$·:~2\'.':;~'-::)'~){it',\~\~~-:~.,
-

1: ..• -

I"

"~

1..1:;.:;.

1,i·r·~,... : " .
-·O'-·Ut\,_
•••• !,..

,.._

'

'

)···.

"il·~:...

-i

·,,

_·

'•i"•

'

~·

.::

1.~ . . ~··

<

13

"•

··

·.,,.,

"-~'._'·

·1·~,•.

,·1

..,.·.1,·...,;, ,·••

~'.'·1'·,~

.

•\,
.- , , ,

. .,

I

\

:'; '_:( ' .

_:_ \" · "£',- .. "

·'~:--~"" ......

~,

•:

-..
-..._•

'__;'

. ,.

.

..•
)_,,_
<"•,

r'

•\),.•'t

1'

......

•j'·"r'~\·~..

. ::::

\.

·

t-,·>:,~;~(--•,...·,~.4~.\. I
',~,; ~.~Jf''~~-f.'"')"
>
•!,,>'./.-·.... ~.'-.,,;>-'\~'•.,.,·~, i,::·'
·"·""~~\ ,i'{ ~,,.J~~
.J·"· \

'\'J-1 1 .., • .:: l,1••t
·i}'>'•:.\
>·' ..,.7'._H {-;., •
·•
··~.~"""
• ...,•.
, '.'·~-·-. .. ·•r.,-.,•-i,

·t~1nt:- .. :-''"~/·,
.-.~\!1 ·t·1<'/•y•.,','~.
·~: ....
.. · · · · - - . " ' . ' ' "
' . , } · ! . .. "--'"

ond

~~

.~\'"·l•i"··(f 1 •··

'l)}•>-:1

;'135~'© ~ho Chesa~o~ko Po\o~.:i:.;;:~;~, ~mp·;~, 1~)~·-;.. r

'.'

~-.,,,

.. ;·-. • ·.,-.,

:~,-.,...-,·1
-· ·1
.. nt;-,o~:'(•}
:
• • • • _,_

- - •'

'

J f

•.

.. •

•

~·:_~_\·/_.,., __ ;·;;'..;',1,(.,,i';zy.._\f~,.·~~;.1''.:--1
r
I,:•~.~",
,J_,;1•
t, •'r
1.;>'.) , ...,. 1'
!

,

>: :·, ,V:) :;i. .::,:):·~'. );:;:~:~-.:~~~~¥;: <:~3,'
". ', ,·. '

...•

. '.': -:. : ·.;~· ,~ ·

:-r'.t' ·

.::__.~~'.1--:,...,."t-~J~/ :- ~tlc:16o/~
1

•

~

-,,.

. . ':.·· '!

...

--~

Telephone Directory
'· Area Code 301 ·
November 1978
.~\-:f:P,'

. ·\...:},:;:1;~,~~~1~~~)' .
'. .; ":;.:}:~:.;it:>E

Consun1er

Information
.....~.·
·.··. ,.

··,'

. For Your
Protection.·

! •.

. '. ,_.-

. '

I

.

"< .\ •.

·;"' ·.•.

"

"•'

I

Q

'

- ,-_

.,

'

..

·-~:r~·~·-:: ·:~~~·.;,' _..,:·:,>·

·!

'

.

False Fire Alarms '.

It is a criminal offens'e l)nder
.
Maryland and Federal Laws for any
person lo make use of telephone
facilities and equipment fo.r:
1. Anonymous Calls_
.
If in a manner' reasonably expected
1 to annoy, abuse, torment, harass, or'
, embarrass one or. more persons; or
2. Repeated Calls- ·. • _ : 11 with intent to annoy, abuse; torment, harass, or embarrass o(le or
moie persons;. or / · · ·
3. Any Coniment- . . .-: - Request, su'ggestion, or proposal·
which is obscene, lewd, !ascivious,1 ..
filthy or indecent. .
-.
· , -· ·
- ·. :• --, •
These offen~es ar~ ,punishable by · fine and/or imprisonment. ln.addilion, under Federal· law it. is also'a,-/:
criminal offense for anyone who· . '
knowingly permits any telephone
under their. control to be used in In·
terstateor Foreign:communlcations
" for 'any_ of th()_ purposes noted '· ·
: above:. •,-~;'.;i~,:;!.;·;:•ir:•X+,: _,:' . '"' · .
·
· "" · .. · ·.
· The Telephone Corripa~y Will 'assist
its customers
cases of this type,, ·
~~~ti~:~~Y~~~cl~.?~_1,?~n;ip,a~( ;, '.:'
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It is a criminal offense under~ '
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Maryland law for any person know'
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~
any false alarm of fire. This ?ffynse · showing his or her name, photograp•i . ..
1s punishable by fine and/or 1m-.
and signature, If you have the slight- ""ei~·1·
prisonment.
· "<<. es. t doubtabo.-u.. ipeisons who say· ·
~
they are from the Teleflhone. Com3:,
Emergency Cal Is on
pany; please ask, to see their_ card.
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arty mes

It is a 'criminal offense under Maryland
law to refuse to relinquish the use of a
party line immediately when informed
that it is needed for an emergency
call. It is also
offense to state.:.
falsely that a party line is needed for .
ao emergency call. The law defines .....
"emergency". as "a situation In wtiich_ :
property or human.life are 1n je'oparpy
and the prompt summoning of.aid is-,;
essential." This offense is punish~b_le
by fine and/or imprisonr:ient.
·
·

an

For your proiectlon_;-new equipment
and proc-edures em;1ble the Telephone
Company to detec\ and :investigate ·
fraudulent calls. Staie _law provides
that no person shall defraud or;·• . - attempt to defraud the.Telephone
Company of Its laWful charges. :
VlolatOJS, upon conviction, may be
subjecHo imprisonf]'lerit for up to 6
months or, a line of up to $500 _or ..
both.<··,-..-.<; ·;:;',/-. ,,;,;.,- -..:;; '. 1; "'c· ·"
.
· · " -,."·., : ,. •' -.; ., ' - _ _
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· - Can Dd About Them·
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HAB-This looks fine--quite a clean copy.
able to find.

I marked the: typos I was

g
(")
0

As to the repetition of phraseology at pp 5-6, I see what
~
you mean. However, I did not intend the two sentences to say the
: iii
same thing. The sentence on p. 5 says merely that petr is claiming
: s,
some legitimate expectation of privacy. The question then becomes,
:~
"Ailexpectation of privacy as to what?" This in turn depends on the i
nature of the Govt intrusion, wh:hch is described at pp 5-6. Based
I§
on the limited capabilities of pen registers--all they do is record
: iii
the numbers dialed--the draft concludes that petr' s cl;limed1 expecta-: I Q .
tion of privacy must· relate only to the numbers he dialed. Hence the / ~
sentence on p 6 that you questioned: 11 petr 1 s claim necessarily rests / !?.
upon a claim that he had a legitimate expectation of privacy regarding:
the numbers he dialed on his phone." This sentence does say something) ffe ·.
different from the sentence on. p 5, although as you rightly point .
: s:::
out there is a lot of overlap in the introductory part of the sentence;:~~":
Can you think of a way to tone down the overlap, while preserving
'·~
the distinction? One way might be to change "infringed~ 1 lei:;itimate: ,o
expectation of privacy' petr held" on p 5 to "infringed~ legiti1™ifjn:J
expectation of privacy' petr held."
· ·~rj

i
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~upuutt

<qitmt cf tJr.t ~htt ~flrt.tAl'

')ll'MJtitt\lhm, ta. OJ. 2tlffel!.\l
CHAMBERS OF'

JUSTICE JOHN PAUL STEVENS

May 24, 1979

Re:

78-5374 - Smith v. Maryland

Dear Harry:
The point I intend to make in a short concurrence may be one that you will be willing to
cover in your opinion, in which event I will
. simply join you. It relates to the significance
of the individual's actual or subjective expectation
of privacy. I would like to make sure that an individual citizen does not lose his Fourth Amendment
rights in either of two hypothetical situations:
1. Assume that a new Adolf Hitler
installs nationwide loudspeakers notifying
the entire populace that henceforth all
homes shall be open to unwarranted and unlimited search. Such publicity would
eliminate any actual subjective expectation
of continued privacy, but surely would not
destroy the citizen's Fourth Amendment
protection.
2. Assume that a refugee from a
totalitarian country is unaware of our
traditions of freedom and incorrectly
believes that all his telephone conversations are being monitored by the secret
police. He should nevertheless retain his
Fourth Amendment protections.

-

2 -

I do not believe your opinion is intended to
disagree with either of these assumptions. However,
unless something similar to these examples is
expressly disclaimed, I am afraid that the emphasis
on actual expectation of privacy.may be subject to
misreading. Do you think you could put in an
appropriate footnote to make it clear that the
emphasis on actual expectation does not include this
sort·cif situation?
Respectfully,

~upftl!U Qjottri ltf tltt ~ttfult ~htb.ll'

Jl'll.ll'lrJ:ttghttt, !{l. C!J. 2llffel!,\J
CHAMBERS Of"

JUSTICE JOHN PAUL STEVENS

May 24, 1979

RE:

No. 7 8-5 37 4 - Smith v. Maryland

Dear Harry:
As a post script to my earlier letter,
this thought has occurred to me. Perhaps the
subjective or actual expectation of privacy is
most important when we are evaluating a claim·
that Fourth Amendment protection should be
extended into a· new area--wiretap -in· Katz and
pen registers here--but would not be relevant
in situations, such as house searches, where
Fourth Amendment protection is well recognized
in our decided cases. This is just a suggestion.
Respectfully,

fl

Mr. Justice Blackmun

HAB-I've seen both of JPS' letters of today, and have drafted
a new fn. 5 to .address his concerns.

I was somewhat hesitant about

adopting the suggestion in his second letter--that different inquiries
would be proper depending on whether an "old" or "new" mode of police
surveillance was being used.

My hesitancy, I suppose, can be traced

to uncertainty about the ramifications of such a per se rule.

I

did, however, try to accommodate JPS' second letter somewhat by
writing, "alien to well-recognized Fourth Amendment freedoms," in
the footnote.

5/24/79
P.S.

JPS' clerk said this might be satisfactory to his boss.

AGL

If this looks OK, I can run it by JPS and WHR to see if they're

agreeable; then it could go to the printer in time for circulation tomorrow.

Alternatively, we could just circulate it in typed form.

.

;

.
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78--5374-0PINION
SMITH v. MARYLAND

5

Illinois, - U. S. - , - , and n. 12 (1978); id., at-» ~·
(concurring opinion) ; id., at - , (dissenting ·opinion) ;
United States v. Chadwick, 433 U. S. 1, 7 (1977); Unite.d .
States v. Miner, 425 U. S. 435, 442 (1976); United States v. ·
Dionisio, 410 U. S. 1, 14 (1973); Couch v. United States, 409
U; S. 322, 335'-336 (1973); United States v. White, 401 U. S.
745, 752 (1971); (plurality opinion); Mancusi v. DeForte,
392 U. S. 364, 368 (1968); Terry v. Ohio, 392 U. S. 1, 9
(1968). This in uiry, as Mr. Justice Harlan aptly noted in
his atz concurrence, e.mbraces two discrete questions
first is wliether the inaividual, by his conduct, has "exhibited
an actual (subjective) expectation of privacy," 389 u. s., at
361-whether, in the words of the Katz majority, the individual has shown that "he seeks to preserve '[something) as private." Id., at 351. The second question Is whether the
individual's subjective expectation of privacy is "one that
society is prepared to recognize as 'reasonable,'" id., at 361whether, in the words of the Katz majority, the individual's
f..;!1-----, ex ectation, viewed objectively, is "justifiabl[e)" under the
circumstances.
., at 53. See Raka8 v. lllintm, - · U. S.,
at - n. 12, id., at - (concurring opinion); United States v.
White, 401 U. S., at 752 (plurality opinion).
B
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In applying the Katz analysis to this case, it is important
to begin by specifying precisely the nature of the state activity that is challenged. The activity h.ere took the form of
installing and using a pen register. Since the pen register
was installed on teleph'one company property at the telephone
company's central offices, petitioner obviously cannot claim
that his "property"' was invaded or that j)olice intruded into
e. "constitutionally protected area." Petitioner's claim,
rather, is that, not\dthstanding the absence of a tr~spass, the
State . as did the Government in Katz, infringed a "legitimate
expectation of privacy" petitioner held. Yet a pen register
differs significantly from the listening device employed ill

;·~

-

'ii Si11:Uations can be imagined, of course, in

(

which~·

two-pronged

inquiry would ·provide an inadequate index of Fourth Amendment

protec~ ~

g

tion.

For example, if the Government were ·suddenly to announce on

.

(')
0

=

;•o&.
nationwide television that all homes henceforth would be subject to

iii

...,

·o

So

warrantless entry, individuals thereafter might not in fact entertain "

f

iii

any actual expectation of privacy regarding their homes, papers, and

Q

~I

· :rt

effects.

Similarly, if a refugee from a totalitarian country; un-

!;;'.

O'·'

.?

t"' \

~:

aware of this

Natio~'s

traditions, erroneously assumed that police

were continuously monitoring his telephone conversations, a subjective expectation of privacy regarding the contents of his calls might

(
be lacking as well.

In such circumstances, where an individual's

subjective expectations had been "conditioned" by influences alien to
well-recognized Fourth Amendment freedoms, those subjective expectations obviously could play no meaningful role in ascertaining what
the scope of Fourth Amendment protection was.

In determining whether

a "legitimate expectation of privacy" existed in such cases, a normative inquiry would be proper.
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CHAMBERS OF"

JUSTICE JOHN PAUL STEVENS

May 24, 1979

Re:

78-5374 - Smith v. Maryland

Dear Harry:
Many thanks. Your changes completely
resolve my problem. I definitely will not
write separately.
Sincerely/

·l'L
Mr. Justice Blackmun
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Smith v Maryland, No. 78-5374 (TM dissent circulated 6/8/79)
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I have studied TM's dissent, and don't think it necessitates
~
any response on our part. TM predicates his dissent on his own diss
sents in Schultz and Miller, and on JMH 1 s dissent in White. TM, in
~
other words, seems to agree that our result is consistent witll, the Court1S.
opinion in Miller, and dissents here only because he-c:lissel1ted-there. - ' ~
TM's theory that persons retain an expectation of privacy in infer,~
mation they divulge to third parties for a limited purtose, dissent
~
at 1, 2, 7, was expressly rejected by this Court in Miler; as our
~
quotation from that opinion, draft at 8-9, makes clear. TM's theory
. ~·
is extremely broad--it would give telephone users a legitimate expecta-i ;
tion o_f privacyi not only in local numbers the Tel Co does !!Q!:. record, ll 3:
&l~o in toll-cal
numbers the Tel Co does record for billing purposes.
s·
TM's theory, in other words, would give
telephone
users
a
legitimate
:
t"' •
expectation of privacy in the Tel Co I s business records. Yet Miller
S:·
held that a depositor has no legitimate expectation of privacy in a
~
bank's business records.
~

/

WJB, PS, and TM originally voted to
WJB may be able to join TM's dissent without
opinion, however, may pose problems for PS.
opinions in Miller, Couch, and the plurality
TM's dissent is predicated on a rejection of
don 1.t see how PS can join it •

dissent in this case.
difficulty. TM's
PS joined the Court's
opinion in White. Since
those opinions, I really

..·.J'I
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I've read PS• dissent and don't think it calls for any response. ~
PS makes no effort to distinguish this case from Miller and White, both ~
of which he joined. His theory, basically, seems to be the same as
.~
TM's, although TM's frankness prevents PS from joining that opinion
directly •

